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Written fur Hit Ml.Nr.Ri)

To righting B" Troop, Oth Cavalry.

iiv w. ii. .. on i'. ii. r.

Com bU im wearied soldkrs, iho lhe en jofk Bd

With )(mty of hard work In do, nnt very slender mean,
t'we Ktrii to my ditty, h tir to ywi 1 II tlntr,
Tti uf a tn, a eallant tni, that isV the r4Vlorin(.

Yki Aritumi hn, ye men of seaJpltiic fun".
Who hunt Atcli' far d near, o'er .lriton.V rliIo.
Own, irfvn three cheers tvt f'lUrit "II," led by bold

Hiinerb)
The fimtxn mi.l drrad of lm, and flower of

chivalry.

Kpf many years our savaee foes have pilfered, burnt mn.

Inni,
And hed tic bt nl bmvrit bll of Atliona's pUIn ;

Then, here's l otir defender, thou irallant rn-- ami true.
Of gnJtant " II." "J:liti Cavalry, the f i;htlni( Iu.Ia tn blue.

Iltrt'i a health to Serrcant Goldlng, to llurkt k!,d Wtti-maa- ,

tou.
T Raly aad O'Catlshan, nml nil the fightln? crew,
Nat foriretUBir LltUe. that veteran branznl and trim,
With buirle slung behind htt buck, to wake the boyi In

blu.
Then, let nt 111 the goblet, nnd dreln It to thr lee.
And drink a health tu hcrw. odatMnir rHimrrbr,
The lltw that lUngt In BpriiiiC aad Call, and all thr year

around.
And thins tl breed el i on Artaswa's ground.

If all wmtM try, a doth thb band, to kn-- our fderail
hamrd.

Our fanners. thf, might saMy Jif ahMr thr road

Xa xcuriuc naMs o Arpkas bal t cry tu llrarrn In
vii

llirt prom and plmty, ur, iwihl ntgn, o'er Ariina'
pwm.

N rvrMa Malp. tM hmuUrsa tnwkt, no Wrtnp
ptl to fthow,

Wlterr palairdlwp tbrtr mb kpi, mtd l2ir?tJan blul
AVhrje and ton dmht, Mvd and died, and irntaan

riJic.l nml fell
A tMm ht the fivadMi will f Iramate firrxli of
Mny Ma.--, crmt ct uf 'tfW. rrotprt rnu la the ffht.
naww yn an rrvm nana, aaa nerve yimr arsu IU

fht.
IJkowW yuur yrc ruoitnandrr, kir may be live to

lemL
And win frrtli nrratbs of laurel, a ucrrwful WHrr!or

tned.

Territory of Arizona, at the Relation of the
Attorney-Genera- l, its. Oscar Bucknlew,

Recorder of the County of Pima.

In tht Dittrict Court of the Firtt Judicial Dittrict.

Opinion of the Court, by Jiulre Backet.

This Is a proceeding In the nature or a Quo
Warranto, against the Kespotident, Oscar btieka-lew- ,

as Recorder of the County or I'ima. Like
proceedings or this nature at Common Law, Its
effect and opcrntlou Is to try thu legal rlsht ot the
Respondent to the otllee In question. The retru-Unio-

or the Code touching this remedy atlect
only the practice, the mode or proceeding pivca
the complaint In the nature or an Information,
and the answer instead or ttie Information and
subsequent pleading, as at Common Law, leln
the law of tu ! to be settled by the same rules
as to right as before the cuans.'e of remedy. The
only material change, thcrelbre, affected by the
Code Is simply asto the remedy. Themodeofpro- -
cecdlDg gimg the complaint, which Is In the na-

ture of an Inlormation, but differing from that in
hutting out the whole caic of the Relator, to be
met by the answer of the Respondent in the ua-tnr- e

of a plea, admitting, denying or avoiding the
matter to set out In the complaint, Instead of, as
under the practice at Common Law, tnakiug tbb
fall case by the replication and rejoinder. The
Issue Is now made by the complaint and the r,

the forco and effect or which are to be set-

tled and determined by the rules prescribed by
the Code. The caso was brought on to hearing on
the complaint and answer, without any testimony
on cither tide. The case, therefore, fqr the decl- -

blon of the Court, arises upon the record and the
law and facts therein exhibited by thoi pleadings.
The information sets forth that, by the Organic
Act of the Territory, the First LegUla'tlve Assem-
bly was, on a census to be taken by tle Governor,
to be apportioned by him, and to le elected, at
nuch time and place, and in such manner, as should
bo by hlra prescribed, but that, thereafter, the
time, place and manner or holding and conduct
Ing nil elections by the people, as well as the ap-
portionment or the Representatives In the
lature, among the several counties and districts,
nhould be prescribed by law. The complaint fur-

ther ttU forth thauhe First Legislative Assembly
of the Territory, by An Act, approved November
10, 15(54, purported to delegate to the Governor
thu tMiwer to auDortlon the members of the Lti'U.

" lature among the several counties, which, bv the
Organic Law alorcsald, was, after the First Legis-
lature, to be prescribed by law; that said legisla-
tive act is In direct Tiolation of said Organic Law

. of the Territory, and, thercrorc, void. The com-
plaint further sets forth and avers that the Cover-- 1

nor, under color and by virtue or the authority
so purported to be, delegated to him, as aforesaid,
by the said pretended Act of the 10th of Novem-
ber, 1SU, ad in violation or the Organic Law
Aforesild, did, by his proclamation of the Oth or
July, l&M, purport to make an apportionment or
the members or the Legislature, among thu several
counties or the Territory, as follows (viz)t To
Pima county, 3 members of the Council and b
members of the House; (o Yuma county, 1 mem-Ite- r

of the Council and 'A members of thu House;
to Mohave county, I member of the Council and
1 member of the House; to I'ab-Ut- county, 1

member or the Council and 1 member ol the
House, and, to Yavapai county, 3 members or the
Council nnd 5 members or the House. Thu said
complaint further sets forth and avers that the
said several counties of the Territory, In accord-
ance, with the apportionment abovo set forth, did
elect the members of the Legislative Assembly ot
the Territory, making and composing what is
called and designated the "Third Legislative

of the Territory." which said Legislative

holding general
nesdny In September, In each to the first
Wednesday In June lu each year. complaint

.further sets aud avers Mint tne said Kcsponu-cut- ,

Oscar Bucknlevr, holds his ofllce Kecorder
of the County of i'lma.anU exorcises tue f unctions
thereof, under the color and by vlrtuoofhls

capacity,

that said g''uci'aleIcctlon,hildou the said Wed
ucsday of June. 1M7. was without warrant or an
thorlty or law, nnd In Organic Act
of the Territory, and, therefore, and void.
Th lafoxmatlon then prays Judgment of removal
ngalrsit said Respondeat, as exercising the
functions of Beconler without authority of

The IlesjjMitlent, by his answer to complaint
nnd averments, as set forth, sets up
G. H. Oury, prosecuted in behairor tho Ter-
ritory, Is not legally Attorney-Genera- l District
Attorney for the County of lima, but that be Ille-
gally holds exercises tike functions of of
fice; all which is set up In the gencrnl

lie In case. residue of the
Respondent s nntwt-- r denies, In tho general
terms, holds or exercises otllcc of

Illegally, and, In like general terms, avers
that holds and exercises the functions of said
ufilec by virtue of laws thu Territory, but,
Without setting, out how, that lie was elected

nt n L'sncml plcctlon Jicltt on tlio flrtt Wfttnc(lav
of June, 1807, 111 ufforilnccHltlilliciroclamitlon
ol the (lovoritor. tinted at Prvurotl. Mny 4, 1M)7;

on the llrt day or July, lSf.7. ho jpttca Iwntl,
n rvtilril by U, without iittlti,' out how, or
that he eer olherwloo u:illflcd by ontli of otllcc
or titlirrwlite, ami, finally, by lili ahl niifWiT,
apiln tlcnp that ho U cxt rclnltii; the olllcc or

or iiMn.' Iik runctlotis In Uolntlon of law,
but, on the rontntr) Vhcrcof, that he 1 mi dolus by
virtue or law. Tlili answer of the Kenponilont. ir
tli-we- a a jilcndlnat Common Law,U radically
detective both In form and Milwtanccj prcnentliifr
no trlabte luc, in erring lact ticuctivi iy aim
enhelv, and nlo matter of law, without the
factt tion which the law atluc. to be determined
by the Court, nnd not the pleader. IT viewed as
an answer, under the Code, It Is equally defective.
Without Mjlnc Mtivtliinpr of It lick of form. It
contains no neclllc denial or the material allega-

tions of thu complaint sought therein to Ni con-

troverted by a general denial or matters or law
and ract combined. According to the rule or
pleading prescribed by the Code, every material
allegation or the complaint, not specifically met
nml controverted bv the answer, K for the pur
poses or the proceeding In which It occur, nu ad- -

minion or the truth or all i.urlimiivra. inu fit
Code, p. .'HV, f .").) The answer, therefore, ad
mitting some allegations or the complaint, name-
ly: The time orthe election, the first Wednesday
or June, 1M17, nnd specifically denying none, op-

erates, under the Code, as an admission or what
Is alleged In the complaint. What", theti, dots the
complaint allege as tint outradlcted by the answer?
It, In substance, alleges the Respondent holds
and f'xerches the functions of the otllcc or Re-

corder orthe Countv of Pima, by virtue of u tire- -

tended election at a general election held In that
county on the first Wednesday In June, 1S07,
which election was to held oi that day, nudcr
color of whnt purports to be An Act of the Third
Legl'hitlve Council or the Territory, convened on
the 3d day or October, 1SG0, which purported to
euauce the time or holding ttie general election oi
tho Territory from the tlrst ednesday In Sep-
tember. In each year, as fixed In the Howell Code
by the l.egtslatlc council, to tue ursi wen-u'esda- v

In June, In each ywir; that the members
or both houses of said Legislative Council were
elected from the several counties of the Territory
as they had been apportioned to the said several
counties by the Governor of the Territory; that
the Governor, in such apportionment,
purported to act under color of An Act of the
First Legislative Council, approved November 10,
IStM, purporting to delegate to him such authori
ty ; ttiut ttie Organic i,iwoi tnc territory specially
authorlu'd anifempowered the Governor to pre-
scribe the apportionment or mcmlicr to the seve-
ral counties, and the time, place aud manner or
their election, for the First Legislative Council,
hut expressly providing that, thereafter, the time,
place and manner or holding and conducting all
elections by the people, and the apportionment
orthe Kcprecnilive to ttie eeNerai counties, in
the Council and House or Representatives, should
be prescribed by law. This state or the case, os
made by the complaint, the answer admits, tlrst,
alllrmatlvely, by expressly stating the election or
the Respondent to have beeu had on the day set
up lu the complaint, nnd, second. In railing, speci-
fically, to deny the other allegations therein. Ry
operation or law, therefore, the same are all ad-

mitted, as stated lu the complaiut. No proof was
taken in the case, and none was necessary, nor,
indeed, was any admirable, the whole case arising
on the record, as made by the pleadings. From
the case, as made by the reeord, two material
question present themselves for the consideration

Court. 1st, Was the election held at thatlnic
specified in the record a legally valid election? or,
to state the question more clearly, no other ques-
tion beine presented by the record as to the val-

idity or said election, except as to the time or Its
holdln?. Was the Act of the Third Legislative
Council, ol the year 1M, that purported to chance
the time of holding the general eiretlouJuin the
first Wednesday in September to the first Wednes-
day in June, a valid Legislative Act? In tine, had
It the force of law! And second, including and
embracing the question Just stated, had the Third
Legislative Council, apportioned, elected and con-

vened lththc year lstfrt, that purported to
that law, any legislative power, or had the legisla-
tive power of the Territory lapsed? Or, to state
this question more clearly, as no other question
Is presented by the record as to the legislative
power of that Council but the apportionment of
the same by the Governor, was this apportion-
ment of the Third Legislative Council by the
Governor a eotmiltanee the Organic Act, and
a competent, valid act under its provisions? In
the disposition of these questions, raised by the
record. I will first consider the second, for. If that
la answered In the negative, the first Is thereby
disposed of as showing the legislative act In ques-
tion invalid and inoperative as law, from the want
of legislative power In the body that purported to
pas It. First, then, was the apportionment of
the Legislative Council, by the Governor, a
compliance with the Organic Law, and a compe-
tent, valid act under Its provisions ? The duty
w Ich the Court Is here called upon to perform Is
always one of dellcacy,and the power which
It brings Into activity is ouly to be exercised In
cases entirely free from doubt. The question here
preKfnted, and which He at the very threshold of
the Inquiry, is one or the very gravest Importance
that has arisen, or ever can arise, touching the
present or prospective condition and hopes ol the
Territory. It Is, too, one In which the Court
deeply reels Its responsibility, for the question Is
of no less magnitude than whether any legislative
power now does, or has, since the termination of
the Second Legislative Council, existed In the
Territory, and whether that power has not lapsed
and been lost by the omission or mismanagement
ot those having it In charge. Under our form or
government a territory, unlike o sovereign Eitaie,
has no original Inherent sovereignty or political
Tltallty. It Is a mere creature of the law, a poll
tlcal corporation, created by Congress under the
third paragraph of the fourth article of the Con-
stitution orthe United States, giving to Congress
power to dispose or and make all needful rules
and regulations respecting the Territory or other
property bclonglngto the United States. Although
In the organization or Territories their political
powers are as In sovereign, constitutional
States, yet each or these powers, and all, together,

only, snd are exercised, not in virtue or any
constitutional rights or political sovereignty cither
in the Territory or the people over which they
are exerted, but solely in virtue or the Acts or

Assembly was convened on the 3d day or October, i Congress crenting them. rrom ttie very nature
lMXi, that among the Acts purporting to be passed of a Territorial Government, as of a corporation,
bv said Legislative Assembly was An Act amend-- 1 both the measure of Its powers, ns well as the
atory of Chapter 24 or the flowcll Code, entitled, method or exercising them, nrethe mere creatures
"Of General Elections." chauL-ln- the time of of law. and. lu either case, the law is a delegation

said elections from the first Weil- -' of power nnd not a limitation or nuy original
year,
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tlitis created. Any otner view nopeiessiy
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distinction between governments and
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Territorial Government In nature, powtr
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powers and capacity, and no others, nnd to be ex.
crclscd lu the manner and to thu extent, and not
otherwise, as pointed out by the law crea-
tion. The Implied iowers of either limited to
those only that necessary to carry out
powers expressly given, with the further limita-
tion that, In the exercise either express or Im-

plied powers, no discretion or variance Is allowed
cither In the manner or measure their exercise,
where such manner or measure is defined and
prescribed by the law or their ceatlou. The fo.
lowing case Illustrate these principles; Goodc- -
now vs. uommissioncrs or namsey county, u in

i Kansas Ilcp.. p. 40. City of Iavenworth vs. Ban--

terms. This pan or the answer, on motion or the km, Kansas Hep., .vat. People vs. Utlcs Insu-Relato- r,

was stricken out, as Iraptrticcnt and ranee Co., 10th Johnson's Rep., 3M. Ilahtead v.
frivolous, and raising no Issue of Jaw or fact tlt Mayor New York, ii Comstock Kep., 1.T0. A
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mot
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he
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btxty corjwate can only net lu the way prescribed
by the law creating K. -- it uraticti, l .. itt p.,
Boaty vs. Marino Ins. Co., 2d of Johnson, Wi.
Fireman's Ins. Co, vs. Ely. 2 or Cowan Kep., 073
Ilooidok vs. the College or Physicians, fitli Wend.
Hup., .117. MoMnstcrsr. Heed, 1st Grant Bep.,
20. A iftatc Is u corporation, Slate of Indiana

! va. Nntnan. 0th Hill Rep.. !W. Darthtnnuth Col.
vs. Woodward, llli Wheat, KI. Corporate nets

must not only be authorized by the charter, but
thtxc acts must be done by such olllcersorngetita
nnd In such innnntr ns the charter nuthotlnes.
Hank or AugtiMu vs. Karl, 13 l'etcrs iRep., fH,.
filler Justice Marshall, In his elaborate opinion,
delivere d In the ease or Dartmouth College vs.

Wookward, above referred to, defines a corpora,
tlonns "an artificial, Invisible nnd Intangible be-

ing, existing only In contemplation of law." It
possesses onlv thoo powers and properties w hich
tho law tirits'creatloii coufers upon it, cither

or n lueldcntnl In Its very existence.
These general principle are so w ell settled and
. Mablished, both upon principle nnd authority, us

rules of action for both private nnd municipal
corporation, that they have become, nlmot, legal
axioms. Keeping these principle lu view, wo

hall be better enabled to consider the main ques-

tion now under consideration.
Hy the fifth section ortUo Organic Act the leg

Islatlvc power nnd authority Is vested In the Gov
ernor nnd Legislative Assembly. This arrange-
ment orthe legislative power, making the Gover
nor, tho creature ol and ttie mere ngent ot me
General Government, nn Integral purt orthe legis-

lative authority, and giving him n dominating In-

fluence oirr the popular branch, exhibits more
clearly the true legal condition or a Territorial
government, destitute of political 6vcrclguty,
and altogether subordinate to the National Sov-

ereignty a mere creature of national legislation-b- y
not onlv subjecting Its legislation to the un-

controlled discretion of the Governor, the ngent
nnd reprcsentathe of the Federal Government,
hot subjecting nil the nets of the entire legislative
nower or the Territory to the uncontrolled discre
tion or Congress, to be annulled by the simple
dissent of that body. Again, the true chnmctcr
and subordinate condition of the legislative au

of a Territory ts shown enforced tint (purporting eflect
the fact that, by tho Organic Ivw, the legislative
power is not, as in tne cac ot me -- uuinu
lature and the Legislatures or the several States,
endowed with the capacity finally to decide upon
and determine as to the qualification and return
oritsown member. This question, like ccry-thin- g

else In the composition or a subordinate
political or municipal corporation rests, for Its
validity, on a conformity or to
the law creating the same, to be ndjudged the
Judicial power or the Government. Hy the sev-

enth section or the Organic Act, the legislative
power of the Territory eo composed, subordina-
ted and controlled, has Its sphere of action defined
as extending to nil rightful subjects of legislation
consistent with the Constitution of the United
States nnd with the provisions orthe Organic Act,
This legislative power, thus conferred In general
terms, would warraut n large discretion n to the
means nnd measures of legislative action, ir unre-
strained bv other provisions or the Organic Law,
to w hlch, however, tills gencrnl power Is especi-
ally subjected. By the fifth section of the Organic
Act, the Governor l specially authorized to set in
operation tho popular branch or thu legislative

and, to that end, cause a ccuaus to be
Iiower, prescribe tho apportionment or members
and the time, place and mauncr of their election
for the first Coucll, and with this tlrst Council,
for any such purpose, his powers terminate and
end, tor the Organic law goes on and prnvldes in
these words : " But, thereafter, (that I after the
first council) the lime, place and manner of hold-
ing and conducting all elections by tho people.
and the apportionment of the representatives of
the several counties to the Council and House ac-

cording to the population, shall lo prescribed by
law." Of the lorre and effect of these provisions
there can be no doubt, r that the entire powers
or tho Go ernor executed and exhausted, as
to prescribing either the apportionment or the
time, place nnd manner or electing memlers to
ttie Legislature, when tne nrst was
got together; norcnii it be doubted that any

body, purporting to be k Legislature ot the
Territory, tho apportionment of which, or tho
time, manner and place of election of which
should be prescribed by the Governor, would be
a wholly unauthorin d and Illegal body and desti-
tute of any leglslallrc power whatever. It is un-

necessary to advert the policy, as well ns uni-
form practice or all free governments, to make
nnd maintain the pcpular branch of the legisla
tive power Independent or Executive control aud
beyond the reach or those Influences an Kxecutlvc
might exert, ir exercising the power of prescrib-
ing either the apportionment or the time, place
or manner of electing opular representatives.
No .tato or nation with any pretensions to free-
dom or free Institution has ever loug tolerated
snrh a practice, aid the BrltUh Crown In perlols
or Its wildest usntjiatlonr, never dared to assert
such prerogntirt In the composition or the pop-
ular branch or Itt Parliament, since that body-eve-

pretended t freedom. In view or these
principles, Congress, evidently, shaped the pro-
visions of theOrgtnlc act by specially authorizing
the Governor at tie outset, aud for the purpose
of setting the mathlne of Government in motion,
to prescribe the opportlonmcnt of members, and

place manner of

of sndi providing Into detail,
or

having
Of

composition purporting
time, general election

mnnner or their election lie by lawful
authority. Elthtr these conditions precedent
falling, that to say, if tbemembcrs Leg-
islative Assembly are apportioned or elected

a time and place nnd a manner prescribed
authority as prescribed In Organic law,

such U a Legislative Assembly of
Territory, and bv no legislative fower. What
are the as the record, under
consideration? They are that apportionment
of members or the Third Legislative Assem-
bly (Tor year was prescribed made
by the Here Is a manliest

between tic apportionment In fact and
requirements ii law. But record
further Governor, in prescribing
this apportl'onnent, acted under color of what

to bean net First Legislative As-

sembly of of November, J8Jt, authoriz-
ing the Governor to prescribe, by

apportionment or or the Legislative
after first. Here Is a con

flict with law, expressly re-

quires that all apportionments, shall
be prescribed It 1 worthy of note, In
this connection, that the nnthorlty

Territory, consisting or the Goteruor
Legislative Assembly, composing the first Legis-
lature, were sot unmindful or force etl'ect
or provisions or the Organic law requiring
that after first Legislature, the apportionment
ot members nny sequent one should be
prescribed by law, for sec. 15, chap 14, of
Howell Code, entitled "Of Legislature," the
apportionment of members Tor next or second
Legislature prescribed that law, and the
Mine Is declared to be the apportionment,

n dlllvreut one should be made agreeably to
law; but 18th see. or the same chapter
net referred to that purports to authorize
the Governor to apportionment,

law It should be prescribed
by law, as prut Ided fur lu said 1Mb. section, alter
the Second Legislative Assembly this 15th sec, pre-
scribing the apportionment of that Legislature

nil future ones, until a apportionment
should be made :Vcordlng to law, to have
been disregarded both by tho

subsequent Legislators In the composition or
subsequent Legislative Assemblies, aiinougii still
unrepealed and In full force. This anomalous
chanter seems to provided those two

apportionment one by law. as
quired by the 'rganlo act. other Executive
action, forbidden by that act. Tbe
seems to been selected and acted upon. This
legislative action Is a manifest attempt, on part
of legislature delegate obvious rtneral leg
islative power, of apportioning member of
us own nouy. to tne Executive, and ttut.too, against
theexprtsi provisions of Organic act rroultirg
this particular duty to be done g

power, it litis can ue so none, men every legtaia
tire fonctiou be delegated, tho te

sponsible frame work of the government changed.
Hut It cannot be tlm done Kucli a course Is ppon
every principle of sound law, forbidden, as not ouly
against a tit inly cstablUhrd legnl maxim that tltlnja-t- u

protettanon proteit dtltgare but also positive
requirement of the Organic lw These principles
ate Illustrated and enforced by the following catws
from among many : llartow vs. illmrod
t Scldcn Ren. R3, Thorn Cramer 15 lisrlw
Rett. Iteardsly v. Ilaxter. 15 lUrbrr, 22, Car
mltig vs. Green 22 llsrber 33 .x 80 5 Col Ren 113.
In the case of llartow vs. Illtnrml Just referred to
Court of Appeals in New Yotk held act estab-
lishing free schools throughout the State tinconitl-tu- t

ion 1 and vtdd for the res sou that fact of Its
becoming a law was made to depend on rrsult of
a popular vote. The Court In lit opinion In that
cae, sy Laws must be enacted by Ifglltlve
body to which power l committed
the ontittition They cannot themselves of
the responsibility of their enactments by a reference
(if the qmstion ofltieir lasiage to theirconstltueuts,
the people. The objections say Court, to this
mode of legUlstion Is that the legislative ditcrttlon
U a power which they are to exercise them-
selves and which they cannot delegate or commuul-cat- e

to any other or men to exercise : they
have no more authority to refer Mirh a question to

whole people than'to tn individual. The people
ste sovereign out tqelr snvrelgnty tnnst be exercised
in the mode which they have pointed In their
constitution. Afurtwri in the cae under
sldcratlon legislative authority of
cannot delegate In power miking and prescribing
the apportionment to Faecntlvc, when that duty,
by the Organic act. Is exprttwly required to be done

the g power, and which can only set In
the 'form of fa law. The ease In 6 t'al Rep
above referred to arose under the 3d sec of the con-

stitution of that State, provides that a jury
trial be waved by parties in all civil cases
In the manner to bo nrocrlbed bv law In the code

thorlty and by of State tn give to this clatiBe

by

were

to

of the Cnnst.tallonl concerning civil cases It is pre
scrllcd that the court may prescribe rule what
shall be deemed a waiver of the trial by Jury On the
question is to constitutionality of the statute the
Supreme Court of that State says constitution

1m nosed the power as well as the duty upon
legislature to determine in what caw s a trial by Jury
roav be waived, which cannot transferred or dele
gated to any other department of goremmeuL Tbe
words "prescribed bv law" look to aetnil legislation
upon the subject and in no luct ne can be exttnded
to a permu-sio- tor tne exercise ot tneir power to
another. the power to prescribe by law is
legislative and cannot be confered on judicial or oth-

er officers, as nlready been before decided by us.
This reasoning with all it force applies to tne irgii
lative nower under tbe Orsaule act, and the legisla
tire power therein granted can only be exercised In
the manner pointed out In that act ; which act is to
the Territory fact Its law constitution. The
Organic act creates and lmnoes on tbe g

pot er of Territory duty of apportionment
by tbe same terms and In same language a it
does the doty or fixing the time, place and manner
cf conducting tbe cencial election and all lu lan
guage too obviously plain and unambiguous to admit
of any doubt as to its force and effect With equal
propriety might the Legislature have iltrtnptcd to
delegate to the Executive the power of
time, place and manner of holding and conducting
elections and indeed the whole legislative of
the Territory as that of making or prescribing the
anportionmeut-r- f members of the leglwaturr. This
view of the case need bat I stated to show the pal

absurdity of such a practice, nor can ttie re-

quirement of tbo Organic act be compiled with by
anything snort ot a law itself making tue apportion
meat as required both by the letter and manifest In
tent of Organic Hut this a manifest tm mil na fwl. im lioitiutTV
attempt or the prt thl tut all Wttrn
the power against clear prohibition, j ""I4 u wo,r l'T and latter u from,!,
to tbe Executive of toe wnie
government to the Organic JET.M Jt. 'iJTtVZlaw requires hy the leg-- . frir(mrn a6)j t..f nsf

wnatever tut .Un rrnwHe wtll
legislature is looked at It Is lu nunifcsl

conflict with thr Organic therefore void
a legislative act of the Territory Is In conflict

with it Organic is to measured and tested
by the same rule that controls State legislation when
found conflict the constitution of tbe Etatr.
fur ibi Organic law is to Territory constitution,
and all legislation in with is void Tbe
act of first Legislature of 10th of November,
1861. purporting to authorize Governor to appor-
tion the members of the legislature being thus in
manifest conflict with the Organic law is inoperative
and void and gave such authority. From tbe
view of whole of this part ;f the case the
Is compelled to the inevitable conclusion tbtt tbe ap-

portioning of the third legislative council by
Governor was not a compliance with the Organic
act, or 3 competent valid act under IU but

tbe contrary was in manifest it, un-
warranted by law and void a necessary conse-
quence tbe legislative assembly so apportioned was
unauthorized by law and destitute ot any legislative
authority tn legislate for the Territory of Arizona.

N as the act of tbe legislative council of the
1SCC purporting to change time of holding

the general election from the first Wednesday of
September to the first Wednesday of June, a valid

the time, their election, for ; iCK!,t4tiTe lct? lu finc had it force of
the first Lcgislatirc, and, lorumaing The view already uken tbe previous qotstlon
the use any power, specially mates it unnecessary pursue this
that all thlurs be prescribed by law. The third assembly being destitute leg
The conditions precedent to the poslbIe existence I Wstive powtr that lapsed for want of com- -

Leirlslatlte Assembly Under the Organic I nlianre with the rennirrmmta of the law in
law ot the Territory are, that the members there- - I u by the Governor, the act
or should be apportioned and tho place and to change time of holding tbe
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from the first Wednesday or September to tbe first
Wednesday of June as a necessity was and is void
and inoperative law. the Organic law requiring
that the time, place and manner of holding elections
should prescribed by law. It follows that a tbe
act of tbe third legislative council purporting to
change tbe of tbe elections the
first Wednesday of September to tbe first Wedtieday
of June not having lor the reason above stated the
force and of law tbe time or holding any valid
election was therefore unchanged, and a valid elec
tion conld only held on the first Wednesday of
September. J tie election oi tne liesponuent tome
office or or the county of Pima being
on the first Wednesday of June was therefore wholly
unauthorized and void and gave to him no legal title
to the ofllce. Judgment must entered for tue Ter-
ritory.

Judgment Is so ordered.

SAN FRANCISCO AUCTION HOUSE,

Arizona City, Arizona.

BLUMENTHAL & liAIIDSBERGBR

HOLES AND RETAIL DEALERS IN

Gootlx,
Hoots, Shoes,
lloscry,
Groceries,
Limiors,
Crockery,
Oils,
Drugs

Paints,
and
and

and
and

and
More than any other House In

City, May U, 1869. my.10

ARM AND COLD

Clothing,
Hats, Untyt,

Goods,
Provisions,
Hardware,
Tinware,
Lainjw,
Medicines,
?ttuuiery,

Musical Instruments, Books Stntionery,
Ouns, Pistoli Ammunition, Jtining

Fanning Implement.
Varieties

Arliona

5illllil?f
At Montezuma HalL Prcscott

ryWUvIfg, Cuttlrr, etv. la mist arprnved
mt"r. TIIEODOKK

i
Staijci Icavo La Vaz every Saturday

Scmi-Wrrk- lr 3Iuil rcgulurit- - i.l
(wren Lii a. and Present

via Wicki'iilitirr. '
AGKNTf)

J. (Jf!,f)WATHI;...
XV. K. KKItlttS. ...
AM.KX A. WIIITU,

l'rescolt, Juue 10, lfWS,

U P..

JAMES niMv
Contractor and Proprietor.

Quartz Mountain Saw Mill.

TMIF. ATTENTION' OP tup m.,
1 calle.1 to the fact that Vc Uv

facilities for the ina.i.if.ctnre of rtncHC1

All Kinds of Lumber,
for Building purpose, nnd for Mills and Mining,

B77 Come with your money, and wc will i,range the price according to tho quality.
Terms, cosh on delivery, payable lu L , 8 ' eolJ

coin, or Its equivalent in currency.
A O. NOYES, AgeaL

Prcscott, September 17. 16C7.

PRIVATE MEDICAL AID.

pC Quick Cures and Moderate Chvret

DR. DOIIEKTY'H
Private Medical and Surgical IratituU.

rjwrsmento 8trt belcir ;j;r.tu,r (unit rVikMall .StraimMp Company's olnn-- . Private tBtrtMt tLridrMlortf itrrt. Kaa Kram inn.
KMablUhrd rirrettlr ta afford th afnieted unni uitrtmtlfie medVal aid In I lie tm.twat J ear nt U

Private nnd Cbranle DUewxt, rates of Sterrcr sad tuKeiual DImlm.

To (nrrronilrii U,
t'allenta (male or female) miliar in m,.rt ..

j State and Territories, howerer dUtuat. wt mar dfTrt
w.e uptown bmi a.itei UK. nuilKHTV la thermtlrr rue, and who tblak prr tv wl.m.l a written
statement of iwh hi rrrfereare tu WUta a forna' id
terview are rrerec-tfitll- r umihI tkal ... ,. -

set. again Is
(whether intentional not) on of j f nWrviar rr ornml

legislative and a uiol, tv

authoriie Department j

do a which
afhrmatively should be done lk, ,rr-r.- l tinlmn.1 cf tb

lsiatire power in ngnt act o: mc I th b funranlnl wtt),Mtdlav a4
Territorial

; for
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of
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as
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effect
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be

ALE

Dry

Saddle

Fancy

ArUrma.

llalr th
OTTO.

la mkU taamer at t euarer w Idea of the furisjrt t4 tut
wiwrri mt imntifmiisi.

OtttuVutluw, by tetter. MBerwb. free.
Pnnnrat rvro guamitrvd or no par.

Addrew, W. K. DtlftKttTV Jt I
tUa Prose .eo, CM.

Mpennnlorrlien.
lilt. I101IKP.TV hut Jut pnbti.-- t Impnrtant rra

puir. fmiwpujr oi, out views ami tlprrlw, la itla
lion Impotence or Virility. Mug a short Trrll on
Sjiermatorrnra or 8emlnat Warasae, .Verrmu Pbysleat
Debllitr cuntrqueat Um this AOntlua, aud otter ll'taws of tbe hetnat OrraB.

TU llttl uk roolaiai iaturmatbm of tbe ntmmt value
tn all, wbeUirr married or IbI. and wtll b M mrs
by null on receipt of isil Ce&U la wUj, nun for
return tte.Addres, W. K. DOIIERTY. M. I).

baa Kraottero, CL

ARIZONA MINER

Uook and Job Printing Ofllce.

Largest and Most Complete Establish!

.01 TI1K KIND .

ZJT THE TEEBITOEY.

The Miszk ofllce Is well supplied with Tresses,
Plain, Kaney and Ornamental Type, and the pro-

prietors are determined to execute all work Ua
which they may be favored In the neatest sad ll
style of the art.

Work may be ordered from nny part cf the

Territory, nnd, when accompanied with the eua,
It will be promptly executed nd sent by mail, or

as directed.
Persons tending us money for uberlrt!38

advertising or Job work, mar forward It by M
or otherwise, at their own risk.

CHARGES MODERATE.

Address,
PUBLISHEItS AltlZOXA MINER,

Pitrsctm, A.T."

Newspaper Laws.

I. Hutertbrrs who do Dot giva tsptew aorta"

eontrary, on ldnl as wUMsg to tiaM tarir s

"a.'!? subscribers wUh their fe" aiiettaei, rMj-ee-
s

mav cotluu to send them na'll U clir" I

1 ltsurlbers tr rW-u- to tale lW' 11
from tl office or pl tu whWs. thay an seal, WJ j
held resrs'MlblO ",ll ,,, ihti' U1U

nutlo) ht dlteuatlnue. ,.t
4. ! ..ibaeril-- rs mv f tlr jdscs wlttool

the puWUher. and lb. (r U k-i.-1 tu th f'r,'tr,r
Uwy are hM rwJbl.. Soie. sh.wU
tit the remutwl, L.i.vir'The Courts have decided, tUt refatloif
frmnUieorBee.orretuovlmr aid Uaxlnt M oti"
frM rs.i .vHrnes of Itttendiosal trw- -


